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doctrine are to be noted. First, a promise to perform a preexisting con- 
tractual obligation to a third person, as distinguished from performance 
itself, has been admitted as sufficient consideration. Merrick v. Gid- 
dings, i Mack. (D. C.) 394. Second, where the second promisor has a 
direct interest in the performance of the original undertaking, such 
performance or promise to perform is sufficient consideration. Donnelly 
v. Newbold, 94 Md. 220; Hirsch v. Carpet Co., 82 111. App. 234; Hamer 
v. Decatur Co., 98 Ala. 461. Third, in a few jurisdictions the doctrine 
of the principal case has been repudiated altogether. Abbott v. Doane, 
163 Mass. 433; Scotson v. Pegg, 6 H. & N. 295; Champlain Co. v. 
O'Brien, 117 Fed. 271; Wilhelm v. Foss, 118 Mich. 106 (point not dis- 
cussed). See Day v. Gardner, 42 N. J. Eq. 199. On principle there 
seems no reason why either a performance, or a promise to perform, 
should not be a sufficient, if legal, consideration, if it be something 
which the second promisor wished to procure in return for his promise, 
and to which he had previously no legal right, whatever may have been 
the previous rights of third parties thereto. 



Conversion — Cutting Timber — Measure of Damages. — Sibelle v. 
Eastham, 67 So. (La.) 364. — Held, that one who cuts timber on the 
land of another in good faith, believing it to be his own land, is liable 
for the value of the timber before the cutting, and not as manufactured 
into lumber. 

When property is severed from the freehold and converted by the 
defendant, the prevailing view is that if the defendant acted in good 
faith, the measure of damages is the value of the property as it was just 
before the wrongful act of the defendant. Forsyth v. Wells, 41 Pa. 291 ; 
Bond v. Griff en, 74 Miss. 599; U. S. v. McKee, 128 Fed. 1002; Wood v. 
Morewood, 3 Q. B. 440. Certain American courts, however, have allowed 
recovery of the whole value of the property, after its severance. In the 
case of Brown v. Sax, 7 Cow. (N. Y.) 95, Sutherland J., dissenting, the 
facts were the same as in the principal case, and the plaintiff recovered 
the value of the boards manufactured from the lumber. In the follow- 
ing cases the measure of damages was held to be the value of the logs 
just after they were felled. White v. Yawkey, 108 Ala. 270; Moody v. 
Whitney, 38 Me. 174; U. S. v. St. Anthony R. Co., 192 U. S. 524. Where 
the defendant knowingly converted property severed from the plaintiff's 
land, the measure of damages is everywhere held to be the value of the 
property at the time of the conversion, that is, after the severance. 
Meloon v. Read, 73 N. H. 153; Foster v. Weaver, 118 Pa. 42; Wooden 
Ware Co. v. U. S., 106 U. S. 432. The rule of the principal case seems 
the just view, since it restricts the plaintiff to compensation for his actual 
loss, where the defendant has acted in good faith. 



Criminal Law — Assault and Battery — Excessive Speed of Auto- 
mobile — State v. Schutte, 93 Atl. (N. J.) 112. — Held, that a conviction 
for assault and battery was sustained by proof that the defendant ran 
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his automobile at a rate of speed which exceeded that allowed by law, 
which endangered the public safety, and which actually resulted in the 
injury of a pedestrian. 

An assault and battery may be committed by wilfully hitting another 
with an automobile. Schneider v. State, 104 N. E. (Ind.) 69. Gross 
negligence or the wilful, wanton or reckless disregard of the safety of 
others is a basis for imputing to the negligent person the criminal intent 
which is the essential ingredient of crime. Thomas v. The People, 2 
Colo. App. 513. So, persons who recklessly and negligently, or wantonly 
and wilfully, drive a horse and team upon the highway at a dangerous 
rate of speed are criminally liable for the results thereof. Belk et al. v. 
The People, 125 111. 584; Rex v. Walker, 1 C. P. 320; Rex v. Timmins, 
7 C. & P. 499. A verdict of guilty in an action for assault and battery 
will be sustained where there is evidence of reckless speed and reckless 
running of an automobile. Commonwealth v. Bergdoll, 55 Pa. Sup. Ct. 
186. If the injury occasioned by the collision results in death, the culpable 
party may be justly convicted of manslaughter, if the collision was caused 
directly by such gross carelessness as to indicate an indifference to 
consequences, or by the commission of an unlawful act. State v. Goets, 
83 Conn. 437; Luther v. State, 98 N. E. (Ind.) 640; State v. Watson, 
216 Mo. 420; People v. Danagh, 141 N. Y. App. 408. Would the mere 
violation of a statute regulating speed — the commission of an unlawful 
act — of itself supply the criminal intent necessary? In Commonwealth 
v. Adams, 114 Mass. 313, it was held that one driving a horse at an 
unlawful rate was not guilty of criminal assault and battery, as the act 
was merely malum prohibitum and not malum in se. This same distinc- 
tion in not implying criminal intent from an act merely malum prohibi- 
tum is recognized in 1 East. P. C. 260; 1 Bishop's Criminal Law 204. 
In Commonwealth v. Hawkins, 157 Mass. 551, it was held that the fact 
that the defendant discharged a revolver in violation of a city ordinance 
was proper evidence for the consideration of the jury on the question 
of negligence, inasmuch as recklessness or gross carelessness lay at the 
foundation of the action, but would not of itself be sufficient to impute 
a criminal intent to the defendant. Likewise in People v. Scanlon, 132 
N. Y. App. Div. 528, the court says, "The authorities hold that driving 
at a rate prohibited by law is evidence of negligence." In such cases 
as those above the defendant was violating some statute to be sure, but 
quite apart from the statute his manner was criminally negligent. As is 
pointed out in Schultz v. State, 130 N. W. (Neb.) 972, none of the cases 
are based solely on the violation of the statute but on the negligent, 
reckless, careless, and dangerous driving of the machine. It seems that 
criminal intent will not be imputed from the violation of a speed ordinance 
ipso facto, but that such violation would be strong evidence of a wilful 
recklessness amounting to criminal negligence. 

Electricity — Action for Injury— Res Ipsa Loquitur.^Cain v. 
Southern Massachusetts Telephone Co., 107 N. E. (Mass.) 380. — 
Held, In an action for injury by electric shock while the plaintiff was 
using a telephone, the doctrine of res ipsa loquitur applies. 



